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T a period like the preſent, when the 


principles of liberty are ſo generally 
underſtood, and its claims ſo ſtrongly felt ; 
a meaſure which has for its object the giv- 
ing of a Conſtitution to a diſtant Province 
of the Britiſh Empire, muſt neceſſarily be 
contemplated as involving the moſt exten- 
live and intereſting conſequences. On the 
wiſdom and ſufficiency of its proviſions 


depends the welfare of the Province. On 
on B - "the 


(+ # 
the liberality of its principle in ſome degree 
depends the character of the State. The 
Minifter who introduced this meaſure for 
the conſideration of Parliament, has in 
terms the moſt explicit recognized its im- 
portance, and with diſtinguiſhed candor 
courted the moſt minute diſcuſſion of it. 
To him therefore we cannot 1mpute the 
want of that attention which is due to the 
magnitude of its object, however we may 
differ with him in opinion as to the ſound- 
neſs of the principle upon which the Bill 
proceeds, or as to the ſufficiency of the 
means which it provides for the attainment 
of ſuch object. But whilſt we admit the 
candor of the authors of the Bill, we feel 
ourſelves bound to acknowledge with grati- 
tude that timely interpoſition, which has 
obſtructed the progreſs of a meaſure in our 
opinion ſo exceptionable in its principle, 
and fo ſeriouſly miſchievous in its detail. 
7 1 It 
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It is not our intention to enumerate the 
grievances which this unfortunate Province 
has laboured under for upwards of twenty 
years; neither ſhall we attempt to draw any 
argument in ſupport of its claims, from the 
meekneſs and forbearance with which it has 
endured them; but ſhall ſolely rely on that 
principle of reaſon and: juſtice, recognized 
by our Conſtitution, which entitles every 
dependent part of the Britiſh Empire 10 as 
large a portion of happineſs, and to as am- 
ple ſecurity for us enjoyment, as the ctr- 
cumſtances and ſituation of ſuch part will 
permit. Proteſting againſt every conclu- 
lion drawn from practice, however general, 
which breaks in upon this fundamental 
right, we ſhall reſt upon it in full confidence 
that bad precedents will not be allowed to 
operate as ſound principles, or miſtaken or 
merely temporary policy to be drawn out and 
applied as approved and eſtabliſhed ſyſtem. 

B 2 To 
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To improve and ſecure the happi- 
neſs of mankind, is the moſt diſtinguiſh- 
ed privilege of Legiſlation, and is cer- 
tainly that to which the Britiſh Legiſla- 
ture is the moſt attached: from the Bri- 
tiſh Legiſlature, therefore,. the Province 
of Quebec has every thing to hope. It 
need not reſort to auxiliary arguments: it 
need not refer to the royal aſſurance af- 
forded by His Majeſty's Proclamation of 
1763; but, flating ſelf to be a part of the 
Britiſh Empire, it may confidently bring for- 
ward its claims to the enjoyment of Britifþ 
„ 5 
Whether the Bill now depending does 
extend to the Province of Quebec the ſecure 
enjoyment of Britiſh rights, is the queſtion 
to which we propoſe to addreſs ourſelves 
with that reſpe& which is due to the opi- 
nions of thoſe who have ſanctioned the Bill 
with their approbation, and with that frank- 
| neſs 
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neſs which is due to the importance of the 
meaſure, For it is a cireumſtance which 
muſt deeply affect the mind of every man, 
that if the meaſure be in its principle defec- 
tive, it is a defect which hereafter the Bri- 
tiſh Legiſlature will not have a right to 
correct: if its proviſions are inſufficient, it 
is an inſufficiency which the Britiſh Le- 
giſlature will not hereafter have a right to 
ſupply. f oy 

The Bill begins with referring to the 
Quebec Act paſſed in the fourteenth year 
of His preſent Majeſty's reign, which it 
obſerves is © in many reſpects inapplicable 
* to the preſent condition and circum- 
* ſtances of the Province.“ 

The moſt ſtriking features of the Bill of 
1774 are, the introduction of the laws of 
Canada, and the appointment of a Legiſla- 
tive Council for the affairs of the Province. 
From both theſe ſources many grievances 

have 


CS] 

have certainly flowed. | But the Bill now 
depending repeals only that part of the Bill 
of 1774 which appoints a Legiſlative Coun- 
cil; from which it might be inferred, that 
the Bill of 1774 has proved in many re- 
ſpecs inapplicable to the condition and cir- 
cumſtances of the ſaid Province, merely 
from its appointment of the Legiſlative Coun- 
cil thereby eſtabliſhed. This Council was 
by the Bill inveſted with full powers to 
legiſlate for the Province, with the ſingle 
exception of impoſing taxes. It is not 
therefare unreaſonable to conclude, that 
thoſe powers have either not been exer- 
ciſed with ſufficient judgment or with ſuffi- 
cient authority. If a want of judgment 
were imputable, a new choice of Coun- 
cillors might have ſupplied it 1 a want of 
authority, the eſtabliſhing of an Houſe of 
Aſſembly might have afforded it : nothing 
was more eaſy than to trace the evil, if jt 


proceeded 


CEE 
proceeded from either of theſe cauſes ; no- 
thing. more obvious than the remedy. 

The words in many reſpects muſt there- 
fore be conſidered as having been inſerted 
in the preamble of the Bill without refe- 
rence to its proviſions; as they encourage 
the hope that the Bill would arrange what 
indeed is in many reſpects inapplicable to 
the condition of the Province, namely, the 
ſuppoſed Canadian laws, which on the con- 
trary are by the Bill confirmed. 

The Bill next proceeds to ſtate, that His 
Majeſty had been pleaſed to ſignify, by his 
meſſage to both Houſes of Parliament, his 
royal intention to divide his Province of 
Quebec into two. ſeparate provinces—to be 
called the Province of Upper Canada, and 
the Province of Lower Canada. | 

The diviſion of the Province can operate 
no very great inconvenience, unleſs it beſanc- 


tioned by the approbation of Parliament; 
and 


41 
and its expediency ſeems by the royal meſ- 
ſage to be ſubmitted to the judgment of Par- 
liament. 

Many conſiderations ſeem to oppoſe the 
meaſure; and none has yet been ſtated of 
ſufficient force to juſtify it. It may be true 
that the new ſubjects are influenced, on 
many occaſions, by very different motives 
from thoſe which regulate the opinions 
and conduct of the ancient ſuhjects. But 
it has not yet been ſaid, or even inſi- 
nuated, that thoſe motives are ſo re- 
ſpectable as to give to the new ſubjects 
claims on the Britiſh Legiſlature which 
ought to be preferred to the claims of the 
ancient ſubjects. The prejudices (as they 
are termed) of the new ſubjects have indeed 
never been examined by the Britiſh Parlia- 
ment. They may be deſerving of a different 
appellation; they may be opinions honour- 
able to the individual, and uſeful to the 

State: 


(A 
State: but till found to be ſo, they muſt be 


treated as prejudices which ſound policy 


would endeavour to abate, or, if poſlible, to 


remove. The ſocicty of perſons entertain- 
ing oppolite opinions muſt gradually de- 
ſtroy ſuch as are merely indifferent, and 
weaken the influence even of the moſt excep- 
tionable. And the hiſtory of mankind will 
juſtify the policy of attempting to aſſimilate 
the manners and opinions of perſons con- 
nected not more cloſely by ſituation, than 
by a common intereſt, But to divide a 
country for the purpoſe of. uniting the 
people; to give new power to prejudice, 
and to furniſh it with new opportunities of 
indulgence, with a view to weaken its force 
or to abate its virulence, 1s a policy as new 
as it is extraordinary: it is a policy which 
is contradicted by the principles and good 
effects of the Union of England and Scot- 


land; and by the whole hiſtory of Europe, 
9 which 


» 


li 
5 

5 

5 

1 
3 
7 


. W 1 
1 n n 2 5 
nr - * — 
. — „ 9 


Nea, ot KV I l j —— 


—— - 
* 


( 16 ) 

which has been reſcued from the horrors of 
a conſtant warfare by extending the ſocial 
influence by every poſſible contrivance, and 
by giving to perſons of the moſt oppoſite 
opinions that intereſt which might incline 
them to ſuch mutual ſacrifices as were ne- 
ceſſary for their common happineſs. The 
great extent of the Province, if it were 
well populated, might perhaps render 
ſome arrangement neceſſary to its gene- 
ral intereſt: but, even under ſuch cir- 
cumſtances, ſome reſpe& would ſtill be 
due to local ſituation, as well as to local 
prejudice. It might be neceſſary to con- 
ſult the latter; but it certainly would be 
unpardonable to overlook the former: and 
if, upon ſurveying the ſituation of the Pro- 
vince, it were found that only a particular 
part of it allowed of the unmoleſted en- 


joyment of commerce; ſuch circumſtance 
would probably weigh, even under the moſt 
preſſing 


= 2» 
preſſing occaſions, as an inſurmountable 
obſtacle to any diviſion of the Province, 
It might be reaſonably urged, that by 
ſuch diviſion the whole trade of the Pro- 


vince would be thrown into the poſſeſ- 


ſion of a ſingle part of it; and the other 
parts left at the mercy of a diſcretion that 
might be actuated by indifference which 
might negle&, prejudice which might de- 
ſpiſe, or a ſeparate intereſt which might 
control, their claims, But it has not yet 
been aſſigned, in juſtification of the meafure 
of dividing the Province, that it 1s ſo well 


populated as to render a diviſion neceſ- 


ſary ; nor that its intereſts are ſo harmo- 


niſed, as to render ſuch diviſion at leaſt harm- 
leſs, On the contrary, the friends of the mea- 


{ure admit that the Province is not popu- 


lated, and that its intereſts are diſtracted by 
prejudice. Under ſuch circumſtances, that a 
_ divifion ſhould be planned by which one 
C 2 part 
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An 


part of the Province, having no direct com- 


munication with the ſea, muſt be left at the 
mercy of the other, is, in our opinion, one 
of thoſe unaccountable ſchemes which no- 
thing but the wildneſs of imagination could 
ſuggeſt, or credulity adopt. That the Bri- 
tiſh Legiſlature, with the map of Canada for 
its guide, ſhould force the Upper Province 
to draw its ſupplies from Great Britain, 
through a country whoſe prejudices and in- 
tereſt may incline her to charge ſuch ſupplies 
with heavy duties, is hardly credible : but 
that they ſhould ſubject the ſurplus produce 
of the Upper Province, from which alone 
this country is to be benefited by the poſſeſ- 
fon of that, to all the charges and obſtacles 
which a rivalry in trade or unfounded pre- 
judice may expoſe it, is a conſequence of the 
Bill which no man will credit who has not 
previoully conſulted the propoſed plan of 


diviſion, and found that the Upper Province 
| will 
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will thereby be excluded from all commu- 
nication with the ſea, unleſs by the concur- 
rence of the Lower Province. 

We mean not to deny the indulgence 


due to the prejudices of a people, but we 


think more reſpect is due to their intereſts, 


To wean them from the former, and to at- 
tach them to the latter, may perhaps be dif- 
ficult; but it may be effected by degrees. 
We ſubmit, however, that even the indul- 
gence due to prejudice has its bounds; for, 
if prejudice endangers the rights of third 
perſons, the indulgence of it becomes cri- 
minal. There may be perſons in the 


Lower Province who entcrtain prejudices 


(we mean not to admit that there are) hoſ- 


tile to their own intereſts; and ſo far as 


their intereſts only are concerned, thoſe pre- 


judices may be more or leſs favoured. But 


if ſuch prejudices threaten the intereſts of 
others, we ſubmit that they ought not to be 


armed 


Al 
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armed with powers which may render ſuch 
prejudices too active and effective. Good 
policy would endeavour to weed them out. 
The moſt profligate would hardly endea- 
vour to give them a deeper root and greater 
ſtrength. The Bill ſeems to proceed upon 
the exiſtence of prejudices. They ought to 
be well conſidered, that Parliament may be 
able to determine the quality and extent of 
their tendency. If they can be ſoftened 
down, and the whole people be aſſimilated 
in manners and general opinion, their unit- 
ed energics will certainly promote the inter- 
eſts of the Province and of all its connee- 
tions; for, from the principle of ſuch an 
union, their wants and reſources will be 
quickly underſtood, and their beſt intereſts 
purſued by the beſt and moſt effectual 
means. But from the principle of diviſion 
ſeparate intereſts muſt ariſe ; and the oppor- 
tunity of proſecuting ſeparate intereſts is 

furniſhed 
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| furniſhed by the Bill. A ſtate of continued 
diſſenſion, if not of warfare, may be rea- 
ſonably apprehended ; and the Legiſlature 
of Great Britain may too ſoon diſcover that, 


inſtead of the bleſſings of a well digeſted 
ſyſtem of government, they have ſubjected 


this unfortunate Province to new miſeries, 


without leaving them that reſource which 


they now have in the more than parental 
protection of Great Britain. 


We have forborne obſerving upon the in- 


creaſe of expence which the propoſed diviſion 
muſt occaſion in point of civil eſtabliſhment, 
becauſe we are convinced that, if the claims 
of juſtice do not prevail, thoſe of economy 
are not to be relied on. We have likewiſe 


refrained from urging thoſe objections to the 


meaſure which might be drawn from the 


probability of its dwindling thoſe who 


might contribute to our commerce and na- 


vigation into a mere yeomanry, anxious but 


to 
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to provide for their daily wants, and wholly 
indifferent to the concerns or welfare of the 
empire :—conſliderations important in them- 


ſelves, but merely ſecondary in the view 
which we have taken of the meaſure 
through the medium of ſubſtantial juſtice 
and conſtitutional policy. is 

The proviſions which the Bill „ to 
make for the eſtabliſhment of a Legiſlative 
Council and an Houſe of Aſſembly for each 
of the propoſed Provinces, next challenge 
conſideration. The Legiſlative Council for 
the Upper Province is propoſed to conſiſt of 
at leaſt ſeven perſons; and the Legiſlative 
Council for the Lower, of at leaſt fifteen: 
which perſons are to hold their ſeats either 
for life, or in right of hereditary honours to 
be conferred by His Majeſty. 


The creation of ranks may be neceſſary; 


and the rendering ſuch diſtinction heredi- 


tary, may under ſome circumſtances be 


75 wile 


E 
wiſe and ſalutary. But we ſhall refrain 


from diſcuſſing the abſtract queſtion, as its 
diſcuſſion is not neceſſary, in order to de- 


eide upon the propriety of introducing he- 


reditary honours into the Province of Que- 


bee : for nothing ſeems to be more evident 


than, as the principal advantage to be derived 
from our connection with that Province 
muſt. be derived through the medium of 
commerce, that every inſtitution which di- 
verts from the purſuits of commerce muſt leſ- 
ſen the probability or quantity of advantage; 
and that the introduction of hereditary diſ- 
tinctions into a country purely commercial 
has a tendency to encourage the views of 
ambition at the expence of uſeful induſtry, 


will hardly be denied. But if it ſhould be 


denied, the hiſtory of Canada, whilſt a pert 


of the French empire, might bear out our 


afſertion that it has ſuch tendency. 
We are at a loſs to conjecture what ex- 
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(88 ) 
perience or motive has ſuggeſted this expe - 
riment; for an experiment it certainly is. 
If it be ſaid that an hereditary ariſtocrity is 
a_diſtinguiſhing feature of the Britiſh confti-. 
tution, let it be recollected that there are in 
Great Britain perſons of ſufficient wealth,:on 
whom ſuch honours may be conferred with- 
out drawing upon the exertions of induſtry, 
It is alſo obſervable, that the propoſed inſti- 
tution differs from a regular hereditary ariſ- 
tocracy by letting into the Council: an inde- 
finite number of perſons Mhoſe ſeats are not 
hereditary. This is a ſource of conſiderable 
influence, and can hardly be conſidered as a 
politic meaſure when the eſtabliſhment of a 
free conſtitution is the object. 

We will now proceed to the mode in which 
the Bill preſcribes the Houſes of Aſſembly 
to be conſtituted; always bearing in mind 
that a free conſtitution is the propoſed ob- 
je& of the Bill. 

3 The 
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The Bill autfiorizes the Governor of 
cach of the provirices reſpectively, by pro- 
elamation, to divide the Province into diſ- 


tricts, or counties, or circles, and towns or 


townſhips; and to declare and appoint the 
number of repreſentatives to be choſen by 
each of ſuch diſtricts, or counties, or cir- 


"cles, and towns or townſhips reſpectively. 


This is indeed an important truſt; and no- 


thing but the moſt urgent neceſſity can, in 
our opinion, juſtify the delegation of it. 


But we deny that ſuch neceſſity exiſts: for 


ſurely the Parliament of Great Britain might 


enact, that every county and town ſhould 
ſend a certain number of members to the 


Aſſembly ; and i it would not be a very dif- 


ficult meaſure to appoint Commiſſioners for 
the purpoſe of planning a diviſion of the 
Province, and to require that ſuch plan of 


diviſion ſhould be ſubmitted to theratification 


of Parliament. But the Bill, not content with 
. having 


- 


(e 

having armed the Governor with theſe 
powers, proceeds to inveſt him with chat of 
appointing from time to time proper perſons 
to execute the office of returning officer in 
each of the ſaid diſtricts and towns. We do 
not recollect that this power makes a part 
of His Majeſty's prerogative ; and we do not 
feel the claims of any Governor to ſuperior 

confidence. | | 
The words from time ib time may however 
haye been inadvertently inſerted; and as 
their being expunged will do away the ob- 
: jection, we ſhall dwell no longer upon it. 
The power by which the Governor may 
appoint the place of meeting of the Legiſla- 
ture likewiſe merits canſideration. It cer- 
tainly does not appear abſolutely neceſſary 
to any good purpoſe; and it is a confidence 
. which in its abuſe may be applied to many 
bad purpoſes. It enables him to harraſs 
the meaibers without ſerving the State; and 
to 


Lf 
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to ſubject public bufineſs to many impedl⸗ 
ments, which a fixed place of meeting would 
effectually prevent. To appoint the place 
of their firſt meeting is neceſſary; and to 
leave it to the Legiſlature itſelf to determine 
upon the moſt convenient place to meet 
in future cannot, we ſubmit, be ING 
objected to. 

The principle upon which every well di- 
geſted ſyſtem of popular repreſentation pro- 
ceeds is, that, as every individual is ſubject 
to the laws, he ought, in ſome mode or 
other, to be aſſenting to their wiſdom and 
propriety. That ſyſtem of repreſentation 
is therefore the moſt perfect, which lets in 
the greateſt number of electors; and if, for 
public convenience or:policy, the excluſion 
of any men or ſet of men be neceſſary, ſuch 
excluſion, though it be ſanctioned by ſach 
conſiderations, muſt however be conſidered 
as a departure from that principle, which 


would 
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would in its fair operation comprehend all. 
Few ſubjects have been more fully diſcuſſed 
than this which reſpects the repreſentation 
of a free people; and there are few upon 
which the beſt informed and moſt enlight- 
ened part of ſociety are more divided... It 
is not our intention to inveſtigate the argu- 
ments by which this contrariety of opinion 
has been maintained; conceiving it to be 
ſufficient for our preſent purpoſe that both 
ſides agree in this point, that no individual 
aught to be unneceilarily excluded from a 
voice in the choice of a repreſentative. 
But every qualification which, is higher 
than the circumſtances of the country render | 
neceſſary, operates an unneceſſary exclu- 
fon: and we ſubmit, that the laws of this 
country, where money is more plentiful, 
conſidering a freehold of forty ſhillings per 
annum a ſufficient qualification, do ſtrongly 


decide an the clauſe of this Bill which 
requires 


EW}: 
requires a freehold of five pbunds per an- 
num as a qualification" in a cbuntry where 

money is leſs plentiful, the priee of labour 
much higher, and the ben directed: e 
leſs productive. | 125 
By the Petitions preſented to Parliament, 
the uncertain and diſtracted ſtate of the La 
is pointed out to its attention, as one of 
the principal cauſes of the various grievances 
which have oppreſſed the Province: and 
with that ſpirit of moderation which has 
throughout diſtinguiſhed the conduct of the 
Petitioners, they have contented themſelves 
with ſoliciting as a gif? that, which every 


dictate of ſound policy and every principle 
of ſubſtantial juſtice would have extended- 
to them as a right. We refer to ſuch parts 


of the Law of England as are applicable to 
the circumſtances, and neceſſary to the in- | 
| tereſts, of the Province. 


"Oy under that ſpecies of oppreſ- 
ſion 


i. ak 

fion which is the inevitable conſequence of 
uncertain Laws (et mſerrima eft ſervitus ubi 
Lex eft vaga et incognita), and anxiouſly 
_ caſting about for a fyſtem founded on prin- 
ciple, and directed to the ends of public 
and private ſecurity, they felt the preference 
due to the Law of England ; a fyſtem the 
moſt perfect that ever graced and protected 
ſociety: they approached the Parliament of 
Great Britain with humility, communicated 
their ſufferings, and diſtinctly ſpecified the 
means of relieving them. That the Bri- 
tiſh Parliament ſhould be inſenſible of their 
ſufferings, or indifferent to their cominu- 
ance, is one of thoſe apprehenſions which 
no mind converſant with the principles by 
which the opinions and conduct of Parliag 
ment are regulated ean entertain. That the 
Petitioners ſhould look forward with confi- 
dence to that period when their complaints 
were to be diſcuſſed, as to the period when 

thete 
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their ſufferings would end; their wants be 
ſupplied, and their various: intereſts. pro- 
tected and ſecured, was a confidence juſti - 
fied by that liberality which inclines men 
poſſeſſed of the moſt honourable privileges 
in truſt for the moſt important purpoſes, to 
avail themſelves df the firſt moment that 
offers, to give to thoſe privileges their 
deſtined operation and effect. The peti- 
tioners conſidering the intereſts of Great 
Britain in a material degree connected with 
their own, and well aſſured that every ad- 
vantage to be derived to Great Britain from 
its poſſeſſion of the Province muſt be de- 
rived through the medium of commerce, to 
the intereſts of which confidence was eſſen- 
tial; and being convinced, by fatal experi- 
ence, that certain and approved laws were 
the only means by which confidence could 
be inſpired and juſtified, they prayed that 
he Commercial Law of England might be 

E declared 
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declared to be the Commercial Law of the 
Province. If the meaſure be practicable, 
the requeſt is certainly not unreaſonable; 
and that it be practicable cannot admit of a 
doubt. 3 

We are aware that it will be objected, 
that though the Petition does diſtinctly 
pray for the introduction of the Commer- 
cial Law of England; yet that there are 
perſons well acquainted with the real wiſh 
and intereſts of the Province, who are not 
prepared to define what is intended by the 
Commercial Law; and who, when told it 
comprehends the Bankrupt Law, the Law 
of Inſurance, and many other branches, will 
candidly admit that the Province does not 
wiſh for thoſe branches of it. 

That Merchants, though moſt intereſted 
in the Commercial Law, ſhould not be pre- 
pared to define its extent, or to enumerate 
its particulars ; that, feeling the ſecurity 

which 
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which flows from it, they ſhould not have 

examined its ſources, or followed the va- 
rious ſtreams which fall into or branch out 

of it, is in our apprehenſion by no means 

extraordinary. The fact would perhaps 

have rendered a minute inveſtigation of 
the ſtate and wants of the Province more 
particularly neceſſary; but it certainly 
could never furniſh an apology for deſiſt- 

ing from all inveſtigation, and foregoing 
the opportunity of giving to the Commerce 
of the Province thoſe additional ſecurities 
of which its condition and circumſtances 
would allow, If we are correct in theſe 
ſentiments, one of theſe conſequences muſt 
follow : either that the condition and cir- 
cumſtances of the Province do not demand 
or allow of any alteration in its Laws; or 
that the Bill does make every alteration that 
the condition and cireumſtances of the Pro- 


vince demand and allow of; or that the 
E 2 Bill 
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Bill calls upon the Britiſh Parliament to 


forego the opportunity of giving ſuch addi- 
tional ſecurities to the Commerce of the 
Province, as the condition and circumſtances 
of the Province demand and allow of, 'The 
clauſe of the Bill is as follows: And be it 
« further enacted by the authority aforeſaid, 
„“ That all Laws, Statutes, and Ordinances 
© now in force in the ſaid Provinces, or 
either of them, or in any part thereof 
“ reſpectively, ſhall remain and continue 
eto be of the ſame force, authority, and 
ce effect, in each of the ſaid Provinces re- 
« ſpectively, as before the paſſing of this Act, 
« except in ſo far as the ſame are expreilly 
c repealed or varied by this Act; or in ſa 
« far as the ſame ſhall or may hereafter, by 
« virtue of or under the authority of this 
Act, be repealed or varied, by His Ma- 
« jeſty, his heirs or ſucceſſors, by and with 
'the advice and confent of the Legiſlative 


« Councils 
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& Councils and Aſſemblies of the ſaid Pro- 
„ yinces reſpectively; or in ſo far as the 
« ſame may be repealed or varied by ſuch 
* temporary Laws and Ordinances as may 
ebe made in the manner hereinafter ſpeci- 
„ fied.” ; 
The Merchant may be unable to. define 
what is the Commercial Law of England ; 
but are the Franiers of this Bill prepared to 
define what is the Law of Canada ? Are 
the Lawyers of the Province agreed upon 
the ſubject? Are the Judges of the Pro- 


vince, who are ſworn to adminiſter the 


Laws, agreed upon the ſubjet? Is the; 
Court of the laſt reſort prepared with any 
opinion upon the ſubject ? If information 
can be obtained from either of theſe ſources, 
ſuch information ought to be produced ; 
and thoſe Laws which have hitherto been 
charged with uncertainty may be found to 


have incurred the imputation by the indo- 


lence 


FF 
lence of thoſe whoſe profeſſion required the 
ſtudy of them, or by the depravity of thoſe 
whoſe judicial ſtations required the correct, 
faithful, and uniform adminiſtration of 
them. But until that information be pro- 
_ duced, we ſhall not feel ourſelves juſtified 
in charging on the Judge the cenſure which 
is now faſtened on the Law. 

But it may be expected that we ſhould, 
from motives of candor, admit that this 
complicated maſs, which is termed the Law 
of Canada, was not forced upon the Pro- 
vince by the exertions of power, but was 
rather conceded to it as the profeſſed object 
of its wiſh. It 1s certainly true, that from 
the year 1704 to 1774 the Laws of Eng- 
land were in force in the Province of Que- 
bec, in conſequence of His Majeſty's Pro- 
clamation. And if ever a meaſure of pure 
benevolence was peculiarly juſtified by the 
dictates of ſound policy, it was upon this 

occaſion, 
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occaſion, Juſtice was adminiſtered, with 
few exceptions, by the approved Laws of 
England; the intereſts of Commerce were | 
protected, and the rights of Liberty every 
where ſecure. The Judges indeed were de- 
pendant ; but they had few temptations to 
corruption, and no apology for ignorance. 
The Law was certain; and they were inter- 
eſted in their deciſions being correct and 
uniform. ir; 

That under ſuch a ſyſtem of Law dif- 
content ſhould ariſe, is hardly credible. 
We muſt however admit that ſome of the 
new ſubjes did complain. The ſudden 
rays of Liberty were too powerful for thoſe 
who had lived in the gloom of Tyranny. 
The tranſition was too ſudden for the feel- 
ings of ſome, and fatal to the intereſts of 
others. The Seigneur demanded the reſti- 
tution of his power; and, wonderful in- 
| deed! the Vaſſal demanded his chains. 

5 : « Reſtore 
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t Reſtore us the Laws of Canada. The 
" Trial by Jury we don't value: the Habeas 
6 Corpus we don't want. We have been 
& trained to obedience, and never felt a 
« claim to protection,” This may be ſup- 
poſed to have been the language of thoſe 
few, whoſe Petitions ſupplanted the Law of 
England. But from the period when the 
Law of Canada was, in compliance with 
their wiſh, reſtored, what has been their 
ſlate? We will not aſſert it to have been 
wretchedneſs ; but we may ſafely deny it to 
have been that of perfect liberty. The lan- 
guage of their preſent Petitions diſcovers a 
very different ſpirit: and though it were 
poſſible to draw an objection to the preſent 
claims of the Province from the circum- 
ſtance of a few individuals retaining their 


former prejudices, Parliament would pro- 


bably feel itſelf bound to examine the 
grounds of thoſe prejudices before it pro- 
ceeded 


= 7. 
ceeded upon them: but whatever repreſen- 
tations may have gone forth, we believe it 
will be found to be the wiſh of every part 
of the Province, that ſo much of the Com- 
mercial Law of England as will apply to 
the condition and circumſtances of the Pro- 
vince, ſhould be ſubſtituted for the Law of 
Canada, which, in ſuch of its proviſions as 
are intelligible, is groſsly inapplicable and 
moſt ſerioufly miſchievous to its commer- 
cial intereſts, What part of the Commer- 
cial Law of England is applicable, may by 
ſome be conſidered as a queſtion of diffi- 
culty; to us it ſeems to involve little or 
none: but if it ſhould, the difficulty is 
eaſily ſurmounted. Give them the whole, 
and leave it to themſelves to alter or repeal 
ſuch parts as in their preſent ſtate do not 
apply; by which they will have a ſyſtem 
clear in its proviſions, and defined in its 


extent ; and which may ſerve them as a 
F baſis 
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baſis for future legiſlation ; inſtead of that in- 
definite ſyſtem called the Laws of Canada. 
But not to dwell longer upon this objec- 
tion, we ſhall proceed to our next with re- 
peating what we have endeavoured to im- 
preſs as a truly important conſideration : 
That it is the duty of the Britiſh Parlia- 
ment to ſecure to this Province as large a 
portion of happineſs as its condition and 
circumſtances will allow of; and that they 
ought not to entruſt to others the diſcharge 
of any part of a duty which they can them- 
ſelves as well, if not more effectually, dit- 
charge. | 

It has been ſtated in very explicit terms 
that this Bill does ſecure to the Province 
the full benefit of the Habeas Corpus and 
Trial by Fury; and we are convinced that 
the intention of thoſe who framed the Bill 
is, that it ſhould ſecure to the Province 


theſe ineſtimable objects. But as the Ha- 
beas 


T0 3 


beas Corpus and Trial by Jury are the moſt 
impregnable bulwarks that human wiſdom 
ever erected for the protection of civil and 
political liberty, we are perſuaded that we 
ſhall not be thought unreaſonable in ex- 
peCting to find in a bill like the preſent, 
the moſt diſtin& proviſion for their eſta- 
blimment. We ſubmit however that the 
clauſe which is ſaid to comprehend theſe 
objects does not diſtinaly ſecure them as 
fundamenial rights, 
The Habeas Corpus is now in force 
in the Province by virtue of a Perpetual 
Ordinance ; and the Bill confirms ſuch 
Ordinance : but, does it enact that ſuch Or- 
dinance ſhall never be repealed ? No.—On 
the contrary, it ſubjects that and every 
other Ordinance to be repealed by the con- 
ſent of the Governor and Legiſlative Coun- 
eil, and Aſſembly. The Petitioners wiſh 
the Bill io protect them againſt themſelves, 
8 Pa: and 
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and to have the Habeas Corpus placed be- 
vond the reach of even their own Legiſia- 
ture, for every other purpoſe but that of 
its 'occafonal ſuſpenſion. But, is it only by 
the Legiſlature conſtituted by this Bill that 
the Habeas Corpus can be repealed? No; it 
15, together with the other Ordinances now 
in force, liable to be repealed by any tempo- 
rary-Law or Ordinance which may be made 
by the Governor and Legiſlative Council 
after the commencement of the Act, and 
previous to the meeting of the new Legiſ- 
lature. But it will be obſerved that ſuch 
temporary Law or Ordinance will be in 
force only fix months after the meeting of 
the new Legiſlature. 

We are aware that the repeal of a repeal- 
ing Statute revives the firſt Statute, The rule 
is founded on a fair inference of intention ; 
and its principle may perhaps extend to the 
caſe of a temporary law expiring : but we 

6 | | ſubmit 
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ſubmit that Parliament ought to be well 
aſſured that it does extend to ſuch caſe, be- 
fore they give powers which may defeat 
their intention to ſecure this invaluable pro- 
tection to the Province. | 
We have ſaid that the principle of the 
above Rule may perhaps extend to the caſe 


of a Temporary Ordinance : we beg hows 
ever to obſerve that, if it does, the term 
ſuſpend is more appropriate than repeal. 
The Trial by Jury is now in force by virtue 
of a merely Temporary Ordinance ; and we 
do ſubmit that the language of the clauſe is 
not ſufficiently indicative of the intention to 
make it perpetual. | 
The phraſe which raiſes our difficulty 3 is, 
* ſame force, authority, and effect, as before 
the paſſing of this Act.“ The ſentence is 
clearly relative, and refers to perpetual and 


Temporary Laws, in force before the paſſing 
of this Act. Omit the word © /ame,” and 
© the 


=. 

and to have the Habeas Corpus placed be- 
youd the reach of even their own Legila- 
ture, for every other purpoſe but that of ” 
its \occaffonal ſuſpenſion, But, is it only by 
the Legiſlature conſtituted by this Bill that 
the Habeas Corpus can be repealed? No; it 
3s, together with the other Ordinances now 
in force, liable to be repealed by any tempo- 
rary Law or Ordinance which may be made 
by the Governor and Legiſlative Council 
after the commencement of the Act, and 
previous to the meeting of the new Legiſ- 
lature. But it will be obſerved that ſuch 
temporary Law or Ordinance will be in 
force only fix months after the =——_ of 
the new Legiſlature. 

We are aware that the repeal of a repeal, 
ing Statute revives the firſt Statute. The rule 
is founded on a fair inference of intention; 
and its principle may perhaps extend to the 

| caſe of a temporary law expiring : but we 
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ſubmit that Parliament ought to be well 
aſſured that it does extend to ſuch caſe, be» 
fore they give powers which may defeat 
their intention to ſecure this invaluable pro- 
tection to the Province. | 
We have ſaid that the principle of the 
above Rule may perhaps extend to the caſe 
of a Temporary Ordinance : we beg how- 
ever to obſerve that, if it does, the term 
ſuſpend is more appropriate than repeal. 

The Trial by Jury is now in force by virtue 
of a merely Temporary Ordinance ; and we 
do ſubmit that the language of the clauſe is 
not ſufficiently indicative of the intention to 
make it perpetual. 

The phraſe which raiſes our difficulty is, 
* ſame force, authority, and effect, as before 
© the paſſing of this Act. The ſentence is 
clearly relative, and refers to perpetual and 
Temporary Laws, in force before the paſſing 
of this Act. Omit the word © /ame,” and 

the 


1 
the conſtruction is clear, that Parliament in- 
tended all Laws then in force ſhould con- 


tinue in force until a certain period. But, 


ſuppoſing Parliament to have intended all 
Temporary Laws to expire at the time pre- 
ſeribed by the Ordinance introducing ſuch 
_ Laws; will not the inſertion of the word 
* /ame” carry the mind a conſiderable way 
towards the diſcovery of ſuch intention? 
Where however there is no difference in 
opinion as to the intent, it were unbecom- 
ing us to do more than ſubmit our doubt as 
to the ſufficiency of the terms employed to 
denote it. But, ſuppoſing the expreſſion of 
the bill to be ſufficiently ſtrong to perpetuate 
this Ordinance, it is material to obſerve that 
the Ordinance is not confidered to allow of 


the Trial by Jury in all caſes whatever; but 


merely in thoſe which it ſpecifies : whereas 
the Petition prays, ** that Optional Juries 
© may be granted on a! trials in Courts of 
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© Original Juriſdiction, &c.” It is obvious 
that the objections which we have already 
ſtated with reſpect to the Habeas Corpus 
being repealed, do likewiſe apply to the 
Trial by Jury in thoſe caſes. in which the 
Province wiſhes ſuch form of trial to be 
a fundamental, ſacred, conſtitutional and in 
 defeafible right. of 

The next obſervation that occurs on 


this Bill is one to which it will be ſufficient 
merely to glance in order to ſecure to ir full 


effect. Whence the neceſſity of two Courts 
of Appeal in this country? Why muſt the 
ſuitor, haraſſed by all thoſe delays and ex- 
pences which are incident to litigation, be 
ſubjected to the neceſſity of appealing to 
His Majeſty in Council, before he appeals 
to His Majeſty in his Parliament, The 
multiplying of Courts of Appeal will require 
a ſtrong neceſſity for its juſtification ; it arms 


the vexatious with new means of vexation, 


by 


© 


by ſubjecting the injured and oppreſſed to 
new obſtacles in the purſuit of juſtice, 
When our attention was firſt called to 
this Bill, we found ſome difficulty in form- 
ing a judgment on that part of it which re- 
ſpects a proviſion for the Proteſtant Clergy. 
The principle of the meaſure was too juſt 
to allow of any objection. That the eſta- 
bliſhing of an enlightened Clergy in the 
Province would materially contribute to its 
real intereſts, appeared to us an expectation 
which the Authors of the Bill were well 
entitled to indulge: and that a decent pro- 
viſion is abſolutely neceſſary to induce an 
enlightened Clergy to ſettle in the Province, 
is a poſition which cannot be diſputed. 
But whether the proviſion propoſed by the 
Bill is more than ſufficient for ſuch purpoſe, 
or whether the means of producing it are 
the moſt eligible, are points well deſerving 
conſideration : for one ſeventh of the land 


of 
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of a country to us ſeems a very large pro- 
portion. It may indeed be leſs in point of 
benefit to the Clergy than one tenth of the 
produce; but it does appear to be more than 
ſound policy would allow to be thrown into 
mortmain. The preſent uncultivated ſtate 
of the Province of Canada may be a reaſon. 
for not conſidering the meaſure in that point 
of view, from the extreme remoteneſs of 
the period when the inconvenience of lands 
being in mortmain is likely to be felt in ſo 
extended a Province : we ſhall therefore not 
enter more particularly into this conſidera- 
tion; but ſubmit, that whatever proviſion 
be made for the Clergy, or in whatever 
manner that proviſion may be raiſed, the 
mode of diſtribution ought to be weighed 
with attention, and preſeribed with exact- 
| neſs. Whereas the Bill ſeems to be ſatiſ- 


lied that the fund is to be raiſed ; and leaves 


it to ſome future arrangement to regulate 


(> its 
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its diſtribution. His Majeſty is indeed 
empowered to authoriſe the Governor to 
ere Rectories, &c. and to endow them 
with theſe lands; but how are the rents and 
profits to be applied in the mean time ? if 
they are to accumulate? The queſtion is, 
How 1s the accumulation to be diſpoſed of? 
If it is to make a part of the fund conſti- 
tuted of the tithes now paid by Proteſtants, 
and which are intended to encourage the 
Proteſtant Religion, and to ſupport the Pro- 
teſtant Clergy, the queſtion recurs—In What 
proportions, or by what rule, is that fund 
to be diſtributed ? If at the diſcretion of the 
Governor, we much apprehend that a ſup- 
port to be drawn from ſuch diſcretion will 
not operate as a very powerful temptation 
to an enlightened Proteſtant Clergy. We 
did expect that the Bill, contemplating the 


oreat extent of the Province, would exempt 


lands and perſons from the payment of tithes, 
whole 
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whoſe diſtant ſituation may not allowof their 
receiving that benefit in reſpect of whichthey 


can be reaſonably demanded. We did like- 


wiſe hope that lands only would have been 
ſubjected to the payment of tithes, leſt 
perſonal property being liable might diſ- 
courage that kind of induſtry which beſt 
improves it. But the Bill makes no ſuch 
diſtinction perhaps from the perſuaſion 
that the neceſſary proviſions will come 
much better from the Provincial Legiſlature 
than from the Britiſh Parliament. 

As there is no truſt which man can 
delegate of equal magnitude with that 
which is conferred for the purpoſe of le- 
giſlation, there can be none which in its 
exerciſe demands ſo ſcrupulous an adhe- 
rence to the real intereſts of thoſe from 
whom it is derived. To ſearch for that 
information which is neceſſary to a correct 
knowledge of the wants of the conſtitu- 

1 ent, 
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ent, and to call forth thoſe reſources 
which are beſt calculated to remove or 
alleviate thoſe wants, is a duty ſo inherent 
in the character of a legiſlator, that we 
may venture to affirm, not even the con- 
ſent of the conſtituent can releaſe from 
its performance. That the Britiſh Legiſ- 
lature, feeling a ſtrong ſenſe of this duty, 
and feeling at tha fame moment the ex- 
treme difficulty of diſcharging it, ſhould 
cheerfully yield to the claims of the Pro- 
vince of Quebec, to be placed in the con- 
dition of governing themſelves, is a mea- 
ſure which does equal honour to their 
ſenſe of juſtice and ſcruples of integrity: 
but in diveſting themſelves of their fair- 
eſt privileges, they will not mark more 
anxiety to throw a burthen off them- 
ſelves than to confer a bleſſing on their 
fellow ſubjects; they will indulge the 
workings of an anxious regard for the 
Province ; 
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Province; and having inveſted them with 
all the neceſſary powers to improve their 
happineſs, they will retire with the en- 
viable reflection, that they have not put 
that happineſs in hazard by claims which 
by their nature may alarm, or by terms 
which by their ambiguity may miſlead, 
We have been drawn into this train of re- 
flection by the Bill not having, in our 
opinion, with ſufficient clearneſs deſcribed 
the quantity of power which it propoſes 
to reſerve to the Britiſh Legiſlature. T hat 
ſome reſervation of power is neceſſary 
will not be diſputed by any man, who 
feels the ſtrict connection of intereſts be- 
tween this country and that; for whilſt 
Canada 1s a part of the Britiſh Empire, 
we ſcruple not to affirm, that it ought to 
confide in the wiſdom of the Britiſh Le- 
giſlature in framing proviſions, or deciding 
upon meaſures neceflary to the general 
welfare, 
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welfare. And for ſuch purpoſe, the ex- 
ternal commerce and navigation of the 
Province ought to be ſubje& to the con- 
trol of Britiſh Laws: but we are not 
aware that the ſame principle of common 
benefit requires theſe powers to be ex- 
tended to the internal commerce of the 
Province. There may be reaſons to fa- 
vour ſuch a meaſure; to us they have 
not occurred: but if there be no reaſon 


that can juſtify ſuch meaſure, we ſubmit 4 


that the ſpecies of commerce ſo to be af- 
feed ought to be diſtinctly ſtated to be 
the external commerce of the Province. 
The Bill, adopting the ſpirit of the Act 
paſſed in the 18th year of his preſent Ma- 
jeſty, enacted, that the produce of all du- 
ties, impoſed by the Britiſh Parliament, 
* ſhall at all times hereafter be applied 
to and for the uſe of each of the ſaid 


Provinces reſpectively, and in ſuch man- 
2 | e ner 
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& ner only as ſhall be directed by any law 
© or laws which may be made by his Ma- 
& jeſty, with the advice aud conſent of the 
© Legiſlative Council and Aſſembly of 
„ ſuch Province.“ | 

Conſtruing this proviſion by the provi- 
ſion of the 18th of his preſent Majeſty, 
we are inclined to apprehend that the Bill 
not referring to the ſituation of the pro- 
poſed Provinces would, by this proviſion, 
| ſow the ſeeds of diſſenſion between the 
Provinces. By the Act of the year 1778, 
_ < the duties are to be always paid, and 
e applied to and for the uſe of the Colony, 
& &c. in which the ſame ſhall be levied,” 
But by this Bill all theſe duties muſt, from 
the plan of diviſion, be levied in the 
Lower Province; and if they are ta be 
applied to the v/e of the Lower Province 
excluſfvely, it will follow, that, though 
the trade and induſtry of the Upper Pro- 


vince 


( 48 ) 
vince will materially contribute to theſe 
duties, yet the Upper Province will derive 
no benefit from them.—This ſeems to be 
an additional objection to the plan of ** 
ſion of the Province. 

The laſt obſervation which we ſhall 
ſtate ariſes upon the clauſe which deter- 
mines the effect of the Temporary Laws 
and Ordinances; or, in other words, ſuch 
Laws and Ordinances as may be made 
during ſuch interval as may happen be- 
tween the commencement of the Act in 
the ſaid Province and the firſt meeting of 
the Legiſlative Council and Aſſembly : but 
as the Act may perhaps not commence till 
the 21ſt of December 1791, it may be 
material to determine what ſhall be the 
effect of Laws and Ordinances that may 
be made between the paſſing of this A& 
and the commencement of it in the Pro- 


Vince, 


We 
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We have now ſubmitted to confileras 


tion the ſeveral obſervations which have. 


occurred to us upon this Bill : we truſt 
that they are not frivolous in themſelves, 
nor harſh in their communication. We 
| feel the difficulties which muſt obſtruct 
the framing of a Conſtitution, and we 
much lament that theſe difficulties have 
been increaſed by the plan of dividing 
the Province; a meaſure which appears 
to us to be at once unwiſe, impolitic, dan- 
gerous, and expenſive; and thinking that 
a more cloſe attention to the objects ſtated 
in the Petition would have anſwered 
every purpoſe. | 

A Houſe of Aſſembly, for the purpoſe 
of repreſenting the wants, and furthering 
the intereſts of the Province : Ez 

The Habeas Corpus and Trial by Jury 
to guard their liberties; certain Laws to 
protect their property; and independent 


H Judges 
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Judges to adn:iniſter and protect the 
Las, —were the principal objects that 
they ſolicited by their petitions. Of theſe 
objects which is exceptionable ? 

Do they not ſeverally contribute, and. ny 
not their union eſſential to the full enjoy- 
ment of thoſe ſecurities which flow from 
our own. Conſtitution If ſuch bleſſings 
can be conferred on a Britiſh Province, 
alarming indeed muſt be the ſophiſtry 
which can perſuade the Britiſh Legiſlature 
to withhold from Britiſh ſubjects, though 
refident in a remote cotuer of the Britiſh 
Empire, the full £07 ment of Britiſh 
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